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Idaho Power Company (“Idaho Power™), by and through its counsel, Brownstein Hyatt &
Farber, P.C., and James C. Tucker, Senior Attorney for Idaho Power Company, respectiully

submits to the Idaho Department of Water Resources (“IDWR™} its Protest to the Idaho Ground



Water Appropriators' ("IGWA") Initial Plan for Providing Replacement Water in this matter. In
support of its Protest, Idaho Power states as follows:
L NAME, ADDRESS AND TELEPHONE NUMBER OF PROTESTANT:
The name of the Protestant is the Idaho Power Company. The names of the
representatives of the Idaho Power Company in this proceeding and the persons to be utilized for

purposes of service and receipt of all official documents are:

Idaho Power Company James S. Lochhead

c/o James C. Tucker Adam T. DeVoe

Legal Department Brownstein Hyatt & Farber, P.C.
P.0. Box 70 410 17" Street

1221 W. Idaho St. Twenty-Second Floor

Boise, ID 83702 Denver, CO 80202

Tel: (208) 388-2112 Tel: (303) 223-1100

e-mail: jamestucker@idahopower.com e-mail: jlochhead@bhf-law.com

adevoe@bhf-law.com
1L INTRODUCTION

On April 19, 2005, the Director issued an Order (the "April 19" Order") in this matter
requiring IGWA, and other entities seeking to provide replacement water or other mitigation in
lieu of curtailment, to file a plan for providing such replacement water with the Director on or
before April 29, 2005. The Director subsequently issued an Amended Order on May 2, 2005
(the "May 2nd Order"), which modified certain terms of the April 19" Order but did not change
the obligation of IGWA or others to file a plan for providing replacement water by April 29,
2005. In response, IGWA filed an "Initial Plan for Providing Replacement Water” (the
"Replacement Plan") with the Director on April 29, 2005, The Replacement Plan incorporates
and relies heavily on the Ground Water Districts' Mitigation Plan for the American Falls Reach

of the Snake River dated February 8, 2005 (the "Mitigation Plan"). Idaho Power filed a Protest



and a Motion to Dismiss the Mitigation Plan on March 21, 2005. The Director has not yet acted
on Idaho Power's Motion to Dismiss the Mitigation Plan.

In its Motion to Dismiss the Mitigation Plan, Idaho Power states that the Mitigation Plan,
on its face, is so deficient and devoid of information that the Director must dismiss the Petition
as inadequate, incomplete, and not in conformance with the Conjunctive Management Rules.
Since the Replacement Plan attempts to rely on the same vague precepts set forth in the
Mitigation Plan, Idaho Power fully incorporates by reference the Motion to Dismiss the
Mitigation Plan into this Protest. Accordingly, all aspects of the Replacement Plan relying on
the Mitigation Plan must be dismissed as inadequate, incomplete, and not in conformance with
the Conjunctive Management Rules,

In addition, the Replacement Plan identifies sources of water that may be utilized to
satisfy the mitigation and replacement requirements of the May 2 Order, but fails completely to
identify how or where these sources will be provided. Instead, the Replacement Plan states that
full credit for reach gains attributable to past mitigation plans, voluntary curtailment resulting in
reach gains, reach gains attributable to ongoing mitigation or curtailment in response to IDWR
orders, and reach gains attributable to other mitigation plans which will be sought, but have not
yet been filed, will all be taken as a credit in the Replacement Plan and incorporated as
replacement water. These sources of replacement water are not specifically identified, nor are
these sources of water sufficient to prevent injury to senior water rights users and should
therefore be denied as inadequate. Furthermore, like the Mitigation Plan, the Replacement Plan
does not propose any accounting methods for the water proposed to be used in the plan and
identifies no means of enforcing the plan. Accordingly, the Replacement Plan, like the

Mitigation Plan, is inadequate and incomplete on its face, and must therefore be dismissed.



Finally, the Director has provided inadequate opportunity for parties to analyze the
proposed Replacement Plan and submit responses. No time has been allocated for discovery and
the Director is apparently planning to approve or deny the Replacement Plan without a hearing.
The procedure — or, more appropriately, the complete lack thereof — for submitting, reviewing,
and approving or denying the Replacement Plan denies due process to all parties involved.
Accordingly, the Director should vacate that portion of the May 2™ Order expediting submittal
and consideration of replacement plans, require the Districts to submit mitigation plans under the
Conjunctive Management Rules, if at all, and provide procedural due process to all parties as
called for in Idaho Code and the Department's Rules of Procedure. Until such mitigation plans
are filed and approved under IDWR's Conjunctive Management Rules and the Rules of
Procedure, the Director and IDWR must curtail junior ground water rights as set forth in the May
2" Order to prevent harm to seniors."

II. GROUNDS FOR PROTEST
A, Idaho Power Has Standing to File this Protest

Idaho Power has standing to file this Protest because it holds water rights, contracts rights
and entitlements to water at American Falls Reservoir. Based upon the Director’s findings in the
May 2™ Order, these rights and entitlements confer standing on Idaho Power. Since the May 2n
Order does not sufficiently remedy harm to these rights, Idaho Power is an aggrieved party and
seeks to protest and dismiss IGWA's Replacement Plan.

1. May 2" Order on Standing

In regards to the USBR storage rights and the standing of members of the Surface Water

Coalition, the May 2™ Order specifically provides:

! Idaho Power will be submitting a request for a hearing on the May 2™ Order, and therefore does not concede that
the May 2™ Order is adequate to prevent injury to the water rights of seniors, including specifically the water rights
of Idaho Power.



According to the Letter, members of the Surface Water Coalition hold entitlements to

water in storage projects owned and operated by the United States through the USBR.

While legal title to the water in those projects is held by the United States through the

USBR, the SRBA District Court has recognized that delivery organizations, such as the

members of the Surface Water Coalition, have beneficial or equitable title to storage

water described in their contracts with the USBR. Final Order on Cross-Motions for

Summary Judgment, Consolidated Subcase 91-63 (SRBA Dist. Ct., Idaho, January 7,

2005)(appeal filed). Therefore, the Surface Water Coalition has standing to assert rights

to storage water in USBR reservoirs on the Snake River upstream of Milner Dam.

Moreover, any concern regarding the standing of the members of the Coalition are

resolved by the intervention of the USBR in this proceeding.
May 2™ Order, Conclusions of Law, Paragraph 15, Page 34.

In the Order of April 6, 2005, the Director granted USBR's Petition to Intervene based on
the fact that the USBR is the holder of "water rights directly at issue in this proceeding." The
water rights claimed by USBR which are directly at issue in this proceeding are identified in
Paragraphs 51 and 52 of the Order of February 14, 2005. Those water rights include the
following: (1) Water Right No. 01-02064, for storage of 1.8 Million Acre Feet at American Falls
Reservoir; and (2) Water Right No. 01-04052, for storage of 115,000 AF at American Falls
Reservoir. The USBR claims filed in the Snake River Basin Adjudication recognize power
generation for both Water Rights Nos. 01-02064 and 01-04052.

2. Idaho Power Company Water Rights at American Falls Reservoir

Idaho Power has a contract right and entitlement for delivery of a portion of Water Rights
Nos. 01-02064 and 01-04052, pursuant to a June 15, 1923, agreement with the United States.
U.S. Contract I1r — 733, attached as EXHIBIT A. The 1923 American Falls contract entitles
Idaho Power to the use of 45,000 acre-feet of primary storage capacity and 255,000 acre-feet of

secondary storage capacity in American Falls Reservoir, for delivery to Idaho Power facilities in

the Snake River both above and below Milner. Additionally, Idaho Power has water rights that



rely upon the contract and water entitlements held by Idaho Power in the American Falls

Reservoir. These water rights and claims to water rights include®:

Water Right #/Basis

01-02017-L
01-02032 - L
01-02046 - L.
01-07128 - App
01-10382 - B/U
01-10383 - B/U

01-10384 — B/U

Source

Snake River
Snake River
Snake River
Snake River
Snake River
Snake River

Snake River

Priority Amount Use

09/03/1908 1400 cfs Power
03/08/1919 4600 cfs Power
10/15/1926 2000 cfs Power
10/23/1996 7850 cfs Power
07/15/1901 6000 cfs Power
08/01/1901 2000 cfs Power
01/01/1929 136 cfs Power

Furthermore, the USBR, by virtue of the 1923 contract, Exhibit A, holds several of Idaho

Power's water rights in trust for use by the Company. Prior to the construction of the American

Falls Dam and Reservoir by the USBR, Idaho Power owned and operated three power plants at

American Falls — the West Side, Island and East Side plants and was contemplating the

enlargement of its generation facilities at American Falls. In preparation for this enlargement, in

1921 Idaho Power filed an application to appropriate an additional 1200 cfs for power purposes

(Permit # 15201/01-2041), along with an application for a permit to store 300,000 acre/feet of

water at the American Falls site (Permit # R-273/01-2065). These permits, together with other of

Idaho Power’s water rights and property interests, were the subject of the 1923 contract with the

USBR that led to the development of American Falls Dam and Reservoir.

% SRBA claims have been filed for all of these water rights. Copies of the SRBA Filings are attached as EXHIBIT
B. At the time several of the claims were filed, Idaho Power referenced the interplay between its water rights, the
USBR development of the American Falls Reservoir, and the contracts pertaining to that development. See: Letter to
Karl Dreher, 10/23/96, attached as EXHIBIT C. [In the above chart L — license; App — application/ B/U — beneficial

use claim. ]



Subsequent to the development of American Falls Reservoir by the USBR, IDWR, on
October 1, 1970, ordered Idaho Power to show cause why permit numbers 15201/01-2041 and
R-273/01-2065 should not be cancelled. Idaho Power filed an answer to the Show Cause Order
on December 1, 1970, submitting that based upon the 1923 contract and the circumstances
surrounding the development of the American Falls site that all of the rights of Idaho Power
under the referenced permits had been merged into water rights granted to the USBR, and the
USBR therefore held the referenced permits as trustee for Idaho Power. In a Memorandum
Decision, issued April 21, 1971, IDWR Director Keith Higginson found:

After reviewing the files of the Department and the answer of the Idaho Power Company,

the Director finds that the rights established by the Idaho Power Company, by reason of

Permit Nos. 01-2041 and 01-2065, have been merged with rights granted the United

States of America and that by reason of contracts and agreements entered into between

the Company and the United States of America, Bureau of Reclamation, those rights are

held in trust for use by the Company under the water rights of the United States at

American Falls Reservoir.

The Director further finds that since the Company's rights to water at

American Falls Dam and Reservoir are already covered by reason of licenses

issued to the United States of America, under Permit Nos. R-269 and 4168 and

contracts between the Company and the United States of America, that Permit

Nos. 01-2041 and 01-2065 are duplicate and should be canceled.

In the Matter of Permit Nos. 01-2041 and 01-2065 in the name of Idaho Power Company,
Memorandum Decision, dated April 21, 1971, attached as EXHIBIT D.?

IDWR has not historically considered Idaho Power's rights at American Falls
independent of USBR's claims in the Snake River Basin Adjudication. IfIDWR 1s
correct in this interpretation, which Idaho Power does not concede, under the 1923
contract and [IDWR’s 1971 decision Idaho Power still has retained beneficial or

equitable title to the 45,000 acre foot primary, and 255,000 acre foot secondary,

* Water Right No. 01-02064 was previously Permit No, R-269.



storage rights at American Falls, which form the basis of this Protest and demand for
relief.

The Director's Orders of April 6, 2005; February 14, 2005; and May 2, 2005, recognize
that Water Rights Nos. 01-02064 and 01-04052 are directly at issue in this proceeding and confer
standing upon parties with an interest in these rights. Idaho Power has an interest in these water
rights, and other water rights at American Falls, and is therefore an aggrieved party with standing
to file this petition.

B. The IDWR Rules and Idaho Statutory Authority Do Not Recognize "Replacement

Plans" and IGWA's Plan Should be Considered Under the Rules for Mitigation

Plans

IDWR's rules do not recognize or provide for "replacement plans," and nowhere in
IDWR's rules is the term replacement plan defined. Instead, the Conjunctive Management Rules
recognize Mitigation Plans. Mitigation Plans are defined as:

A document submitted by the holder(s) of a junior-priority ground water right and

approved by the Director as provided in Rule 043 that identifies actions and measures to

prevent, or compensate, holders of senior-priority water rights for, material injury caused
by the diversion and use of water by the holders of junior-priority ground water rights
within an area having a common ground water supply.

Conjunctive Management Rule 10.15; IDAPA 37.03.11.010.15.

This definition matches precisely that which the Director has ordered IGWA and others
to file, though the Director has improperly labeled the required filing under the May 2™ Order a
"replacement plan" instead of a "mitigation plan" and failed to provide the substantive and
procedural protections required under Conjunctive Management Rule 43 for mitigation plans. It

is not clear why the Director would not simply direct the junior-priority rights holders to file a

mitigation plan if they so desire, though it is clear from IDWR's rules that a mitigation plan



meeting the standards set forth in Conjunctive Management Rule 43 is the only proper avenue
for relief from the May 2™ Order requiring curtailment.

The May 2™ Order determines that senior-priority rights will be injured in 2005 by
junior-priority ground water pumping. May 2™ Order, Paragraph 53, Page 44, The Director
then recognizes that the junior-priority rights holders may, in order to avoid curtailment,
"provide replacement water to members of the surface water coalition as mitigation." Id. The
Director provides an avenue for junior-priority rights holders to provide "replacement water or
other mitigation in lieu of curtailment" by allowing junior priority rights holders to provide a
plan for replacement by April 29, 2005. May 2™ Order, Paragraph 9, Page 46. The Director
then repeatedly refers to the contemplated replacement water as "mitigation” for out of priority
depletions in the "Order" section starting on Page 45 of the May 2" Order. May 2™ Order,
Paragraphs 1-6, §, 9, and 11-14.

Thus, what the Director refers to as a "plan for replacement” is in fact nothing more or
less than a mitigation plan without the benefit of due process for senior water rights holders. In
short, the plan for replacement contemplated in the May 2™ Order meets the precise definition of
a mitigation plan under Conjunctive Management Rule 10.15; IDAPA 37.03.11.010.15.
Because the "plan for replacement” contemplated by the May 2™ Order is in fact a mitigation
plan, all such plans submitted in accordance with the May 2" Order should be considered as
such and subjected to the substantive and procedural standards set forth in Conjunctive
Management Rule 43; IDAPA 37.03.11.043,

The Replacement Plan submitted by IGWA does not meet the standards and criteria set
forth in Conjunctive Management Rule 43, and the Replacement Plan should be therefore be

dismissed. Because the Director has not provided the process afforded by Conjunctive



Management Rule 43, the Order should be amended to state that junior-priority water rights
holders may submit plans in accordance with Conjunctive Management Rule 43, which will then
be considered under the substantive and procedural standards set forth for mitigation plans.
Until such plans are approved, the Director and IDWR must curtai! junior-priority ground water
pumpers to avoid injury to senior water rights holders.

Moreover, the fabricated process in the May 2°¢ Order is not authorized by any Idaho law
or procedure. To the extent that mitigation plans under the Conjunctive Management Rules
constitute an authorized process (which Idaho Power does not concede), that process is grounded
in the statutory authorization for changes of water rights contained in 1.C. § 42-222, which sets
forth standards for approval and a process for protests to the proposed change. The "process” set
forth in the May 2™ Order for the filing and approval of a "replacement plan” is simply made up
out of thin air, and has no legal statutory basis or authority. The Director, in the May 2" Order,
created an ultra vires process, which on its face denies any other water right holder of due
process, and which flies in the face of the substance and procedure set forth in Rule 43 and 1.C. §
42-222.

C. Idaho Power Incorporates by Reference, and Restates its March 21, 2005, Motion to
Dismiss the Mitigation Plan

Idaho Power incorporates by reference its Motion to Dismiss the Mitigation Plan filed
March 21, 2005, to all aspects of the Replacement Plan relying on the Mitigation Plan. Because
aspects of the Replacement Plan rely heavily on the proposals set forth in the Mitigation Plan,
the Director cannot approve the Replacement Plan without first ruling on Idaho Power's Motion
to Dismiss the Mitigation Plan. Accordingly, Idaho Power again requests that the Director
dismiss the Mitigation Plan and all aspects of the Replacement Plan which rely on the Mitigation

Plan.
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Furthermore, Idaho Power incorporates and makes the same objections to the
Replacement Plan as set forth in the March 21, 2005, Motion to Dismiss the Mitigation Plan and
the April 11, 2005, Reply to IGWA's Response to the Motion to Dismiss the Mitigation Plan. As
stated above, the Replacement Plan must conform to the standards set forth in Conjunctive
Management Rule 43. Since the Replacement Plan wholly fails to meet the standards set forth in
Conjunctive Management Rule 43, the Replacement Plan must be dismissed.

1. The Replacement Plan Does Not Meet the Minimum Requirements Established
by Conjunctive Management Rule 43.

The proponent of a mitigation plan must meet three substantive requirements. First, the
proponent must identify the water rights for which benefit the mitigation plan is proposed.
Second, the proponent must provide a description of the plan setting forth the water supplies
proposed to be used for mitigation and any circumstances or limitations on the availability of
such supplies. Third, the proponent must provide such information as will allow the Director to
evaluate the factors set forth in Rule 43 of the Conjunctive Management Rules. IDAPA
37.03.11.043.01. As described below, IGWA's Replacement Plan meets none of these
requirements, and therefore must be dismissed.

a. The proposed Replacement Plan fails to set forth the requisite detailed information
Jfor water supplies proposed to be used for mitigation, and is therefore speculative.

Rule 43.03.h requires that the Director assess the reliability of the source of replacement
water over the term in which it 1s proposed to be used. The proposed Mitigation Plan lists some
potential water supplies, but provides no basis for the Director to assess the reliability of
replacement supplies. Proposed replacement water must be available to senior water rights in
quantities, at times, and at locations sufficient to replace all out-of-priority depletions under
junior water rights. Rule 43.03.b. and ¢. If the replacement water is from storage, the state and

other water users must know from where such water will be delivered, transit losses associated

11



with such delivery, and the timing and availability of such water. If the replacement water is
from leases, purchases or curtailment of irrigation, the state and other water users must know the
historic consumptive use of such water, the priority of the water right, the timing and availability
of the historic consumptive use, and the provisions for dry-up and administration of consumptive
use credits.

This information is similar to that required for any transfer of water rights under the
IDWR's Transfer Processing Policies and Procedures. Rule 43.03.1. requires the Director to
assess whether a proposed mitigation plan proposes enlargement of the rate of diversion,
seasonal quantity or time of diversion under any water right being proposed for use in the plan.
It is impossible for the state and other water users to assess the viability of the Replacement Plan
unless the replacement water is available to the Districts and is specifically identifiable.

None of this necessary information is provided in the Districts' proposed Mitigation Plan.
Instead, IGWA attempts to obtain credit for past actions and existing plans, while failing to
identify how new water will be provided to prevent injury to senior water rights. As a result, the
Replacement Plan is vague and speculative. It fails to meet the requirements of the Rule, and
must be dismissed.

b. The proposed Replacement Plan fails to demonstrate compliance with the criteria set
Sforth in Rule 43, and therefore must be dismissed as deficient on its face.

Rule 43.01.d requires that a mitigation plan must provide information sufficient to allow
the Director to evaluate the factors set forth in subsection 43.03. The proposed Replacement
Plan does not set forth such information, and therefore must be dismissed as deficient on its face.

Among the deficiencies in the Plan are the following:

12



1. The delivery. storage and use of water pursuant to the Replacement Plan is not
in compliance with Idaho law.

Rule 43.03.a. requires that delivery, storage and use of water pursuant to a proposed plan
must be in compliance with Idaho law. The Replacement Plan does not identify how the water to
be used in the Replacement plan will be delivered or stored. It is therefore impossible to
determine how the Replacement Plan will operate in compliance with Idaho law.

A mitigation plan is in fact a change of water rights. Proposed replacement water will be
taken from its original purpose and use, and will instead be delivered to senior water rights to
replace out-of-priority depletions under junior water rights. This is a different purpose and place
of use than the authorized or present use. Therefore, in order to properly evaluate a proposed
mitigation plan, the petitioner must meet the substantive requirements of Idaho law with regard
to changes of water rights,

Under Idaho law, a change of water rights can be accomplished only when no water
rights are injured, the change does not constitute an enlargement in use of the original right, and
the change is consistent with the conservation of water resources in the State of Idaho and is in
the local public interest. 1.C. § 42-222. In assessing changes of water rights, the IDWR also
evaluates the validity of the right being changed and assures that the petitioner owns the right or
otherwise has authority to apply for the transfer. See Administrative Memorandum, Transfer
Processing No. 24, Re: Transfer Processing Policies and Procedures, October 30, 2002 at 1.

The Districts do not identify how and where the water identified in the Replacement Plan
will be delivered and stored. As a result, the Director cannot evaluate whether any changes
required for the use of replacement water will result in injury to other water rights. Therefore,

the Replacement Plan is deficient on its face.
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Additionally, it is impossible to determine the legality of the Replacement Plan. The
Director of the IDWR has a "clear legal duty" to distribute water in accordance with priority

under the prior appropriation doctrine. 1.C, § 42-602; Musser, 871 P.2d at 812. A mitigation

plan must provide a reasonably identifiable basis upon which the Director can undertake his
duties. This means that the plan must be enforceable and administrable by the Director. The
state must also be able to track the amount, timing, location and quality of replacement water to
affected seniors. The state must be able to enforce the plan by curtailing any junior water rights
if adequate replacement water 1s not delivered to semor water rights in quantity, quality, time and
location sufficient to replace all out-of-priority depletions.

The Districts' proposed Replacement Plan is not administrable or enforceable, because 1t
provides the Director no basis upon which to undertake his duties. As a result, the Plan must be
dismissed because it does not demonstrate that it can be operated in accordance with Idaho law.

2. The proposed Replacement Plan does not contain any real means of
enforcement,

Rule 43.03 k. provides that the adequacy of a plan must be based on whether it provides
for monitoring and adjustment as necessary to protect senior-priority water rights from material
injury. This means two things. First, a plan must have adequate accounting of diversions and
depletions under the jumior water rights benefited by the plan and of the delivery of replacement
water to senior rights. Second, a plan must be enforceable, that is, the junior rights must be
subject to curtailment if the required replacement water is not provided to senior rights in the
amount, quality, timing and location required to prevent material injury.

IGWA's Replacement Plan offers neither of these attributes. Although the Plan makes a
vague reference to accounting after the 2005 irrigation season, it offers no specifics as to how

junior well diversions and replacement water deliveries will be accounted. (Replacement Plan at
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Page 7.) Moreover, the Replacement Plan does not reference any enforcement. It is based on
credits for past action, a vague and confusing Mitigation Plan, and promises of plans to be filed
in the future. As such, the Replacement Plan should be dismissed as wholly inadequate to meet
the substantive requirements of the Conjunctive Management Rules. In addition, and because of
the extremely limited time to file this Protest before the Director expressed his intent to act on
the Replacement Plan, Idaho Power reserves the right to make additional substantive and
technical comments on the Replacement Plan in the future, whether in writing or at a hearing
under IDWR Rules of Procedure.

C. If the Director Decides Not to Dismiss the Replacement Plan as Deficient, Idaho
Power Moves in the Alternative for the Director to Vacate the Proposed Schedule of
Approval, and Require Adherence to the Rules of Procedure.

With less than two weeks notice, the Director required IGWA and others to file a "plan
for replacement." The Director then stated that he would rule on these plans within 5 working
days, without providing any opportunity for objections or protests, and with no intent to hold a
hearing on the matter. This expedited procedure has foreclosed any reasonable possibility for
Idaho Power and others protesting the Replacement Plan to review the plan, gather evidence,
assess the potential impacts of the Replacement Plan on Idaho Power and others, and prepare
written comments and requests for hearings to the Director. There is no apparent basis in the
IDWR Rules of Procedure for the contemplated action. Accordingly, this expedited schedule
will not afford Idaho Power or other senior water users potentially impacted by the Replacement
Plan a meaningful opportunity to defend their interests. Idaho Power, therefore, respectfully
requests that if the Director denies this Protest and does not dismiss the Replacement Plan, that
the Director instead vacate the expedited schedule and require that IGWA and others seeking to

file plans complying with the substantive and procedural rules governing mitigation plans under

15



Conjunctive Management Rule 43 and IDWR Rules of Procedure. As set forth below, adherence
to these minimal procedural rules is critical under the circumstances to ensure that Idaho Power
and other senior water users are not deprived of their water rights without due process of law.

An administrative agency, such as IDWR, is bound not only by its own rules and
regulations governing administrative actions, but also is bound to ensure that its proceedings

meet federal and state due process requirements. See Withrow v. Larkin, 42 U.S. 35, 45 (1975);

McClelland v. Andrus, 606 F.2d 1278, 1286 (D.C. Cir. 1979). The Fourteenth Amendment of

the United States Constitution and Article 1, Section 13 of the Idaho Constitution prohibit the
deprivation of life, liberty or property without due process of law. It is undisputed that
individual water rights, such at those at issue here, are protected property rights under the laws of
the State of Idaho and, as such, must be afforded the protection of due process before they may

be taken or impaired by government action. Nettleton v. Higginson, 558 P.2d 1048 (1daho

1977).
“Procedural due process is the aspect of due process relating to the minimal requirements
of notice and hearing if the deprivation of a life, liberty or property interest may occur.”

Bradberry v, Idaho Judicial Council, 28 P.3d 1006, 1015 (Idaho 2001). Procedural due process

requires that the government provide a party with “an opportunity to be heard at a meaningful

time and in @ meaningful manner.” 1d. (Emphasis added). See also Paul v. Board of

Professional Discipline of the Idaho State Board of Medicine, 11 P.3d 34, 39 (Idaho 2000).

What constitutes a "meaningful time” and a “meaningful manner” depends on the specific
circumstances presented in each case. "Due process, . . ., is not a concept to be applied rigidly in
every matter. It is a flexible concept calling for procedural protections as are warranted by the

particular situation." Bradbury, 28 P.3d at 1015.
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The Supreme Court has identified three factors for courts to consider in determining the
“dictates of due process” in any given case: (1) the interests at stake, (2) the risk of erroneous
deprivation of such interests through the procedures used, and the value of additional procedural
safeguards, and (3) the fiscal and administrative burden that the additional procedural

requirements would entail. See Mathews v. Eldridge, 424 U.S. 319, 335 (1976). In determining

what procedural due process requires, Idaho courts have recognized that one fundamental
element of procedural due process is the right to present and rebut evidence in defense of

protected property interests. [daho Historic Preservation Council, Inc. v. City Council of City of

Boise, 8 P.3d 646, 649 (Idaho 2000); Chambers v. Kootenai County Board of Comm’rs, 867

P.2d 989, 992 (Idaho 1994); Gay v. County Comm’rs of Bonneville County, 651 P.2d 560, 562-

63 (Idaho Ct. App. 1982). Other state and federal courts have further held that the right to
conduct discovery, although not constitutionally mandated in all administrative cases, is required
if necessary to ensure that the party seeking discovery is afforded procedural due process. See

Mister Discount Stockbrokers, Inc. v. Securities and Exchange Commission, 768 F.2d 875, 878

(7™ Cir. 1985) (because the due process clause ensures that an administrative proceeding will be

conducted fairly, discovery must be granted if in the particular situation a refusal to do so would

so prejudice a part as to deny him due process); Mohilef v. Janovici, 58 Cal. Rptr.2d 721, 743
(Cal. Ct. App. 1997) (same).

Applying the three factors to the specific circumstances of this case, it is clear that the
Director must comply with the procedural protections afforded by the IDWR Conjunctive
Management Rules and the Rules of Procedure because a refusal to do so would so prejudice

Idaho Power as to deny it due process. First, the interests at stake in this action are substantial.
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The Replacement Plan, if accepted, could cause significant and irreversible injury to the surface
water rights of not only Idaho Power, but also hundreds of other senior water users.

Second, given the complexity of the issues presented by the Replacement Plan, there is a
high risk that a ruling by the Director without the benefit of proper procedural protections for
Idaho Power and other senior water rights holders would erroneously deprive Idaho Power and
other surface water users of their senior water rights. The sheer scope of the Replacement Plan is
enormous, as it covers a wide geographic area and involves hundreds of groundwater users
withdrawing vast amounts of groundwater from the ESPA. Furthermore, the Replacement Plan
raises highly technical and complex water management issues. The Replacement Plan provides
very little substantive detail to support its claims, making it impossible for anyone to analyze the
validity of the Replacement Plan on its face. For these same reasons, the Director cannot fully
and accurately evaluate the potential impacts of the Replacement Plan on senior water interests
without first affording those interests an opportunity to gather evidence, review the plan, submit
comments and potentially request a hearing on the matter.

Finally, providing the parties these minimal procedural protections will not impose a
fiscal or administrative burden on the Director. Although procedural due process will delay
approval of the Replacement Plan, any fiscal burden will be borne by the parties, not the agency.
In light of the interests at stake and the highly technical 1ssues presented, due process mandates
that the Director vacate the expedited process.

In summary, should the Director determine not to dismiss the Replacement Plan as
deficient, the specific circumstances in this action require the Director to vacate the provisions of
the May 2™ Order expediting filing and consideration of the Replacement Plan and provide the

parties with procedural protections of the IDWR Conjunctive Management Rules and the Rules
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of Procedure. A contrary decision by the Director would arbitrarily and capriciously violate the
procedural due process requirements of the state and federal constitutions.

D. The Director Must Curtail Junior Ground Water Rights in Accordance with the
May 2"! Order Pending Approval of any Mitigation Plan.

The May 2™ Order finds that specified junior ground water rights must be curtailed in
order to avoid injury to senior water rights. While it is entirely proper for IGWA or any other
ground water interest to file a mitigation plan for consideration pursuant to established rules of
the IDWR, junior ground water rights must be curtailed pending the approval of such a plan.
Failure to properly administer junior ground water rights that have already been found to have
caused injury will deprive senior water rights holders, including Idaho Power, of the lawful
exercise of their property rights. Therefore, failure of the Director to order the curtailment of
Junior water rights as set forth in the May 2" Order will result in a violation of law and a taking
of the lawful property of others. Idaho Power reserves the right to assert further claims against
the State of Idaho in the event the Director fails to carry out his duties under the law.

III. REQUEST FOR RELIEF
Based on the foregoing, Idaho Power Company respectfully requests that the Director

take the following action with respect to the District's proposed mitigation plan:

1. Dismiss the Replacement Plan as incomplete under Conjunctive Management
Rule 43;
2. In the alternative, vacate the expedited process for consideration of the

Replacement Plan.
3. Curtail junior ground water pumpers until mitigation plans meeting all aspects

and requirements of Conjunctive Management Rule 43 have been approved.
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Dated this day of May, 2005.

IDAHO POWER COMPANY

es C. Tucker, Esq.
Senior Attorney, [daho Power Company

and

James S. Lochhead, Esq.

Adam T. DeVoe, Esq.
Brownstein Hyatt & Farber, P.C.
410 17" Street

Twenty-Second Floor

Denver, CO 80202
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COXTRACT

Getween the Upited States and the Idsho Power Compgny,

Relative to Power Rights at American Falls, Idaho.

Dated June 15, 1923.
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© THIS AGEEETENT, Tade tiis 1ith day—ef Juwe, 1923 An 00000 |

pursuance of the Act of Congress of June 17, 1902, (32 Stat.,

3. 288) and acts amendatory thereof or supplementary thereto,

‘ L. Letween THE UNITED STATES OF AMERICA, hereinafter styled the
i c. United States, acting for this purpcse by Bubert Work
j . Secretary of the Interior, and the IDARO PCWER COMPARY, a
l 7. corporation organized under the laws of the State of Maine
i &. apdé authorized to do bucinews im the State of ldsho, and
S.

having its principal plecs of business st Boise, ldabo,
10. hereipafter styled the company, 1ts successors eand

11, as8igNs.

2. Purupose and Plans of United Siates.

T 12. ©  WHERRES,

the United States contemplates the con
struction of a large reservoir at AmeTican Falls, ldahec, to
store the flood water and winter flow of Sneke Rlver and

15. make the seme aveilable for the reclamation of large areas
16. of public lands of the United States including the North
Side Pumping Divislon of the Minidoka Praject and otbher por-
tions of the Snoke River Velley, and to supplement the water
19. supoly of various projects in the Snake River Valley now
having an inadequate or inoufficlent water supply during

21. pert of ths irrigaticr season. And




3., Company Public Service Corporation.

3
s
.

WSEHEAS,;the company lg a public gervice corpor-
afion furnishiﬁg electricity throughout the Southern por-
tion of the S$tate of Idaho for light, Yeat, snd power amd
irrigation purposes. And

4, Interference with Righits of Coupany.

WHZZZAS, sald electrlicity is, to a large extent, gen—
erated by the company in hydro-electric plants owned by it
and locatad on the Snaite River at Amserican Fally and various
points below and the water which it uses and claims for use
at American Falls is or would he also used, to a large extent,
in-its plants located and to be locsted at points below on
the siream, so that the storing by the United States of win-
ter flow at Amarican Falls will

interfere with certaln power

\ othier riguls of company s% Americon Palls ond peinte be-
low Bnd

5. Use of Propecty Owned by Company.

WHTRIAS, & portion of sald proposed Ameorican Falls dam
and resecrvoir will be located on land owned by the company
the constiuction and operation ﬁf the same will sleuv wake
necessary the destrustion of or interfere with ceriain gsner-
ating stetions an@ other property of the company; and

6. Qompanyla Frior Mlings at American ¥alls.

IFRZAS the company has at Auerican Palls water filings e
prior to the American Falls filings of the (hited States

gufficient 1o embrace the entire amount ¢f water reserved

o

-
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to-fhe-coppany under this contrach.

7, Tieed of United States for Power.

A WOSTTAS, the snid provosed YMorth Side Pumplng -

TNivision of the Ninidoka Project of the United Siates is a
pumping project and the United States will require in con-
nection with the said project & large power plent for the
development of a larze amount of electrle power Zor pump-

ing water upon the lands of the gaid groject.

B. Ilwmtual Covenants.

WO, TEIREFOAR, WITURSSETY:  That for and in con-
sideration of the covennnts and sgreements of the par-

fiss herein, upon the conditions hereln named, the par-

ties covenant and agree:

G, Property to be Convered to United States.

Phe Company hereby agrees, upon the terms and condi-
tiong hereinafter stipulated, to sell and by good and
sufficient deed convey 30 the United States of America,
[rews of tax licns and of liens or incumbrances nreated,
gronted or inmposet by itself or iis public wbility pred~
ecessors, all its right, title and interest in and to the
followinz described real estete, situated in the countles
of Fower and Binghsm, Stats of Idaho, to-wil:
erty descrited in the list of land descriptions hereto
attached ny FExhibit Hal and-maﬂe a part of this contract:
and any other real property owned by the company, if any

such there be, under the proposed dsm or reservoir w0 Dhe

3

{8} The prop-
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69.
70,

71,

constricted by the United States in conpection with the

imerican Falls Reservoir project; She said proposed dam
to be located and ;onstru;ted upstream from the company's
fmerican Falls Dem ma now constructed and north of the
right of way of the Oregon Short Line Railroad Company!e
boridge property as now located at American Falls; the tl-
tie to te convered to the United States in all caues %o be
as full and complete as title as the company kes, FProvided,
howgver, that to the extent hereinefter expressly provided
and to no greater extent than hereinafier expressly
nrovided, and subject to all the terms, condilions and
provisions hereivafier set ont, ihe Company shall have and
there is rescrved to the Company, the right %o store the
vater which it is t6 receive from the Froposed Anerican Fallg
Reservoir, unon tiant part of the property and rights descrlb-
ed in Parroroph 9, located within the reservolr, and agreed
£t0 ba convered by the Compsny to the United States insofar
ee puch reservation o0 tho Compony dees net eonflict with any
of the rights hereinafter granted or agreed t0 be allowed to
the United States or any of the limitations or restrictions
hercinafter agreed to be pleced wpon the rights of the Company.
() The two power plants 2f American Frlls hknown B8
the Island Power nlant and the West Side plant, except ms to
the water rizhts otherwine provided for in this contract to-

gether with the following described tracts of land on which

sald plands are located, bo-—wit;

4
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%.
954
95,
97.
ge.
59.

104,

101,

102.

104,

105,
106,
107.

108,

11E.

——Phefotlowingdescribed parcel of land situsted in

Lot 5 See, 31, T. 7&., R, 31 ., B. M., teginning at a
point on the low-water line, on the West bank of Snzke
diver where the continuation {(in a straight line) of
the ¥orth boundary line of lot five of section thirty-cne
Township seven souta of Range thirty-one east of Boise

. .

neridian, would intersect the said low-water line on the

Jest bank of Snake Tliver; thernce west along soid north

boundary line of said lot five for a distance of 211.5 feei
to a stake on the south boundary line of the right of way

of the Oreron Short Lire Pailrosd; thance westerly along

the south boundsry line of said right of way, for a distance
to a stake; thence South 439 14' Eest for a

380 feet; thence due Fast Lo the interseciion

of the lov-water line on the west bank of Snake Rver;

thence along the low-water line on the said west bank of

said Snake Aiver, following the meandering thereof, to the
neint of beginning, contzinipg aboubt two zcres, more or less
rzioreing to the Company from said property in said lot five,
rights of way and easements for occupancy and uvoe by the
Company for the purpose of erscting, cperating and maintaining
eloctric trensmiseion lines, and structures and equipment
appurtonant thereto for substation, cecitionalizing and switch-
ing parposes, said rights of wey and easements, including
the rish: of ingress and egress over the property of the
United States, o be located & mutually agreeable to the

[
ry



1i4.

Unitad States and the Conmpany.

12G.
121,

122,

139.

Alsg the following described piece or goreel of
lznd situsted in Lot 12 of Section Thirty (30) Town-
ship Seven {7} South, lange Thirty-one {31) bLast of the
Beise lleridian, commencing at a point on the west bank
of the Snake River where *the easterly boundary line of the
rizht of way of the Drzron Short Line Railroad Company
intersects the szid bank of Snake liver; thence running
alonyg the bank of soid 3nake llver in a southerly direction

distance of eighty feety thence in a straieght line in

terly direction to the interssction of the east bound-

ary line of =aid railroad company's right of way one hundred
and seventy-five fest; znd thence along the easterly beund-
ary line of said

railroad rimnt of way to the place of be-
ginning.

klso the following described tract of land lying in
tie river channel of Snake diver between Lots 4 and 12, of
Section 70, T. 7 5., R. 31 £., B.l. Deginning at a polnt
wiers the Soubh boundzry of Lot 14, Block 20 of the Original
Tewnsibe of Aumericea Falls intersacts the west houndary of
Lot 4 Sec, 30, T. 7 &, R. 31 5., B.X., thence in a northerly
direction along said west boundary of Lot 4 to the northwest
cornar of said Lot 4, thence in astraizht line across the

channel of Snake Wiver te the north sast cormer of Lot 12,

Sec, 30, T. 7 3., &. 31 E., B.u., thence in a southerly
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)
|
i,

iII:’

I
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146,
147,
148,
149.

150,

174, dircetinhn along tie esst-buundery—of said Lot 12 to the

soutieast corner’of sald Lot 12; thence in an easterly di-
rection along the south boundary of said Sec. 30 to a point
where a due north and south line, throuph 2 point 2§ feet

due sast from the southeasi corner of what is lnown az the
Istand Plant power house beleonging to the Company, intersects
the south bewdary of szid Ssc. 30; thence due north to tne
cunter line of the Oregen Short line Haziliroad as now located;
thence in a straight line in a north-westerly direction to
the neint of intersection of ths east %oe of the intake to
tie seid Island Plant with the devnstream toe of the company's
American Falls dam; thence along the toe of the east faces of
the east pier or abutment wall of the headworks of said Island
nlant to the upstiream toe of the company’s sald American Falls
dam; thence southeasterly along the upstresm toe of that por-

tion of the company's said hmerican Falls dam which the com—

pany will retzin to the easterly toe cf the division dam o be
constructed by the United States between the westerly end of

that portion of the company's dam waich ine company will retain
and the government's propesed American Falls ressrvolr dam {(re-
ferred to in Paragraph 15 of this agreement): thence in a straight
tine in an ersterly direction to the point of beginning, and

all rights of the Compauy in the tailrace from said Tsland and.
dest Bide plants; and the Jnited States shall have and there

is granted to the Tnited States the rirht of ingress and egress



for nedesirian traffic over the Company's wood-sheel

bridge leading from the east bank of Snake River to the
said Isiand Plgnt, g0 leng as said bridge mey be opeinitained
by the Company, reserving to the Company, and the Cozpany
shall have the right and easement of junction, tie, sbutment
ant support of the portion of the Company's hmerican Falls
dam to be retained by it to tne portion of said dem %o he
conveyed to the United States and to the headworks of

satd Islwnd Flent end to said divisien dam to bA constructed
oy the United States Yetwzen the portion of the Company's
dsm ¢ be rTetained by it 2nd the Government's projosed
American Falls Tegervoir dam; reserving farther to the Com-
rany the west portion of the Company's dom as described

and with the limitations centained in Paragraph 9 (¢), and
reserving further to the Company and the Company ehall heve
the tight and emsement of junctiom, tie, sbutment and sup¥
port of the Company's said wood-steel bfidge upon the pro-
perty adjacent to said Island Plant; apd Teserving further
t5 the Company end the Company shall have the rights and
easenents of flowage‘and pondege on and over the premises
conveved tn the United States under this mgreement and lying
souti uf the down sbtream toe of the Governmant's proposed
American Falls dam and east of smid proposed division dam
and the hesdrnce or works of said Island Flant for the pur~
pose of utilizing the Company’s weter rights and rights to
the use of water: end further reserving to the Couwpany, and

8



the Company shall have the easement and right to waste

217.
218,

219.

and discharge such water over said lands lying aouth of
the downstream toe of the Government's promesed American
Tplls Aam And eost of oaid divicion dam and the head race
or worixs of said Isiand plant, and through and over the
Comparny's Anerican Falls dem and wotks and along ard against
the works and property of the United States. The Company
agrees 0 S0 aaintain and operate the seid power plants
and other structures to be conveyed %o the United States
until delivery of pnssession thereof to the United States
thet the same will e delivered fto the United States in
an gnnd condition as they now ere, ordinary wear ang

tear and any damage directly or indirectly caused by

the United Statss excepted, Provided, however, that
ehould the company on account of rny extraordinary
accident or calamity be unable to deliver such plants ln
such condition, it shall have the option to deliver them
as they then are 2nd shall furnish to the United States
free of charge as demanded by the officer of the United
States in charge of sald American Falls Reservolr the
equivalent output of power of such plants minus the emount
of power which may actumlly be developed at these plento
by the United States — such power to be delivered on the
generator voltage bus of the Island plant and such deliv~
ery 30 terminate on April lst, 1926. The power developed
at said West Side znd Island Flants or delivered by the

S



corpany under this subdivision shall after the dellvery

of the deeds proviaed for IO SubGIvIEieH {d) teTesf be
considered a part of and net in addition to the power
right otherwise defined to be in the United Gtntes under
the terms of this agreement.

{¢) The property described in Zxhibit "3" attached
heretc and made a part hereof; and the west pertion of
the present dam end spillway at Avperican Falls up ta and
including the intake to the Isiand plant; reserving, how~

ever, o the compmny all and every of the rights it now

hns to use, maintain end operate sald oroperty in connedc-

ticn with the use, saintennnze and operstion of 1ts 3ast
Side plant, until such time as the United States has con-
stricted the division dmam in accordance with the provisions
of Paragraph 18 hereof nnd hes mede the provision for the
discharge of water into the pool uetween the government'te
proposed Americen Falles ressrvolr dam and the Company's
East Side plznt in complinnce with the terms of sald Para~
graph 15, Frovided Lhatl the United Statee shall, after
making second pryment, have the right o demolish suach por-
tisn of the present dom apd spillwny at AmericAn Falls west
of the Isiand plant inteke na mey be necessary for the con-
styantion of the prepesed government power plant and other
worke at American Falls, providing that by so doing no in-
terference is had with the operation of the Company's Ezst

Side Plant.

10



247, (d) ALl the company's water rights, appropriations e
248, water filings and permits, Bt American Falls, or used or
249, intended to be wsed in conzsection with the company's power
250. plente and proposed plants at American Falls, except the
=81, Ttichts, wheiher primary or tertiary, expressly reserved
252. to the compeny, as hereinaftier set out. The water rights
283, of the crmnany tranasferred to the United States for use
ot L My trans: ed to 1nhg Unitsc 8 20T
254, for power purpeses shall Te considered as impressed with
H 255. & right in the United States to chenge the use of such
% [N - - ——e
oB6, water from power to irrigstion or to store the same for
257. irrigation whenever the Secretary of Interior shall decide e
Z5B., that such waler is rwgulred fur irrigation purposcs, But
w—--—'—“—*_'”‘-'WM - S ————— _ = —
259, it is expressly agreed snd understood that the water Tights
260. end rights to the use of water which 1t is herein agreed
£61. that the Oompany shall have are reserved ouf of its exist-
262. ing aprropriations snd rights as independent rights under
e o - - - —_——
263, 1its own filings and appropriations snd of the dates of prior-
SRl an Bl et _ —
264, ity to which the Company is eptitled under such appropria- .
v m———E g e >
285 tions and are nnt to be considared as mere coatract rig‘ntsg' Q") \)f
S - i : : - NG
%66, under conirnct wlih the Upited States, I \1:
i e L ——— — = -
267, {e) The right to limit all other righis of ihe cowpeny o
268, on Snalke River at whatever pointe and in whatever counties
e LT S, e —— e o -
263, the saue may be located insofar as and ao farther than the
- - e = - — e — e
270. rtights allevwed apd granted to the United States to stors
e e o e
271, and use water as herein provided may interfere with any
-—-"'—'—"__—‘m-—_'-m" -
2 272,

rights of the company &at.any lowar pcl

e — e

nta on Enake Hiver.

11



10.

Company's Primary Summer Power Right.

It is agr=ed and understood that the company reserves

and it shall have es agalast the United States and those
claiming or thet may hereafter claim under them, the first
°£_£féﬂéziwfiéht at Americen Falla ES_EEEﬂiggupower purposes
at Awerican Falls the Tollowing amounts of water during the
following periods of each yemr:

100 second—feet teginning April 1lst, increasing uniformly "
to 2500 second-feet on May lst, and continulng at that
amount to Septemder 15th inclusive, then decreasing unlformly
to 100 second-feet on October 3lst andncne excent as heres
inafter provided from November lst to March st inclusive.

The abtowe hescrited power tight so reserved to the com~
_— [P | e e —

pany shall be considered as prior and superior to all ather

rights at American Falls,
FeLE,

B el S

~ The company may alse have a pri-~
mary rizht to use et any time aoy water brought to Americsn
Fslls by it from beysnd the Snake River wmater shed, or any
stored water acguired by the company from siorage capaclty
heresafter constructed above American Talls provided that it
iz understood and agreed thet ithe company's right teo store

water, except water trought by the compeny from beyond the

Smakn River watershed, in such cepacity abcve‘ﬁmerican Falls
shall be infericr anéd subordinate to the right of the Unlted
States to provide for bullding and to f11l end use 3,000,000
acre—feet of storage capacity, including the capecity of the

Anmericen Felle Reservoir anywhere on Snake River in addition

to the storage capacity now aveilable in Jacksen Lake Reser—

valr and Lgke Wglcotta.



i .

11.

Government's Summer Fower Right at Americen Falls. &

gL Tre-Ynited-States shall heve and the compeny hereby

G,  gronts - to the United States as againat the company &
2013, secondary poweT right at American Falls to thet amount

of water which w11l zenerate centinucugly for delivery

305, from the generator tus bars in the Government power
306, station ot American Fells 6,700 kilowetts beginning
307.

eh April lst, increasing uniforwly to 25,000 kllewatts

08, on ¥ay lst end to 30,000 kilewatts on June lsit, contin-—

309, wuing at that amount to August 35th, inclusive, then de—
310. creesing unifcruly to 25,000 willowatts in September 15th,
311. and to 5,500 kilowatts on October Z1lst, aznd none from No—
512, venmber 1st to Merch Jleb inclusive, except in connection
313,

with the 10,000 kilowasits ap authorized in Paragrephs

%14, 24 and 19 hereof, In no cass, however, excepl as au-

. thorized by Faragreph 13, shall the water utilized under

Z1G. this power right exceed 1,500 second-feet on April 1st,

217, increasing uwnifermiv to 5,000 second-feet on May lst, Scr—w\-M
Vow e

L8

e and to 6,000 sccend—fect on June lst, continuing &t that n:.‘hi

219. emount to Septerder 15th inclusive, and decreasing unl- SERY

320, formly te 1,300 second-fert on Getober 3let., The secondary &~

poner right granted to the United States under this paragraph
shall he énferior end subtordinate to the primary power right
reserved to the company in paregraph 10 hersef, spd shall be
prior and superior to sll power rights of the compeny at Amer=
ican Falls other than the rights reserved under Para, 10 hers

aad the rlght to the sturage provided in Para., 19. Frovided,

13



however, that if the Comoany, through the refusal, for

344,

346,

any reasol, 6T N UnttedSietesor-iissuccsssors in

control 0f gaid reservolr to comply with the terms of
this sgreement, fails to recelve for its own usme at 1ts
planis at American Falls, unless its right to such water
has been tazken under the power of eminent domaln, the
amount of water pnd at the times and in the manner cou-
templated oy this asgreement, 1t shall have the right to
meKe up such deficiency {duricg the time of such refusal
ard ne longer) ocut of the appropriatiovme, weter fillnge,
and permits which 1t now holds, snd the anount vhich the
United States shall have ihe right to store or use out of

gh
gaid eppropriztions, shall be reduced accordingly. It ts
agreed gnd understuod that errors or insccuracles inm the-
relepse or delivery of water from the reservolr shall not

be construed as & refusal by the Unlied States to comply

with the terms of this agreement. Nothing contained 1n

this contract shall bs construed to make the Unlted States

ir nny way responsible for the delivery of the water to any

of the plents of the Company after the same has been re-
leased by the United States for the Company from the res-
srvolr et American Falls,

12, Compsny's Additlcnsl Summer Power Hight,

The coumpauy reserves and chall have as agalnst the

United States & tertiary power right at american Falls to

a1l additicnal water relessed or wasted from the reservelr

14
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Bav.

348.

ap released or wasted by the Unitod States from April lst

.*?3

é?

&

389,

350,

£
()}
=

353,
254,
3885,

56,

367,
368,
363.
370.

YN

to Oetober 3lst inclusive over and above the amounts re-
quired to furnishjﬁhe primary righie reserved to the com-
pany in paragraph 10 hersof, and the secondary yight grant-
gd to the United States under Peragreph 11 hereof.

should the company fall for five years after & storage
cepacity of 1,500,000 acre-feet or more nag been provided ai
American Fslls, to make provision to utilize all the ter-
tinry power provided in Faragraph 12, then the United States
sh2ll become entitled as against the company to develiop end
use any unuaed portion thersof, but should the TUnited Stetes
fail, for a periloed of three years after becoming vegted
with the right to develop znd use such undeveloped portion
of sald tertiasry power, to make provision to utilize the
same then thereafter elther party mey by making such pro-
vislon become entitled to utilize such undeveloped pertion
of sald tertlary power right.

13. GSubstitution of Acre-feet for Secopd-feet.

During the period from April lst te October Zlot in-
ciusive, either party may take instead of the contlouous
flow specified atove in Paragrephs 10 and 11 an equivalent
amount of water each day in varying amounts during various
hours of the day, providimg the number of mcre-feel taken
by elther party during any one day of twenty-four hours
shell not excesd & number doudble the rumber of second-feet

specified in the above schedules in Paragraphs 10 and 11

15
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for such day.

4

a8L.

Z82.

583,

14. Coppony's Suminer Regulstlon of 5,000 Acte-feet.

The company may accumilgbe froem time to time in stor-
age capacity that would otherwise be unused in the American
Falls reservolr out of the amounts of water to which 1t ie
entitled under Faragrapk 10, an amount not exceedlng 5,N00
acre~feet, and use the same zs desired, except that afler the
reservolr has been filled in any year, the compeny shall be
entitled nnder this paragraph only to thet part of the §,000
actre-feet accumulated after the filling of ibhe reservolr snd
sutject te the limitaticon of mazximum delivery and gate or
cutlet capacity herein provided, and provided further that
ihe company shall relesse upon demznd by the Tnited States
suck portion of the said 5,000 acre—i¢et ap the company maey
have accumulated whenever ine availesble stcred water in the
american Falls Reservolr to which the preseni Mlnldoka pro-
ject and extenslons thereof diverting from leks Walcott are
entitled amounts to less than 5,000 acre-fest, and in eny
gvent relesse all clalm to any part of gaid 5,000 acre-fest

of

sccumutated water remaining after September 30th.

5. Qutlet ¥Works snd Division Dem for Hemovany

The United States will pro;ide for the cowmpany ip the
nroposed dam to te constructed by the United States discharge
workws oufficient for a 6,000 gecond-leed ﬁelive;y with a
loss of head net not to exceed two feet. Such discharge works

shall discharge into the pool between the proposed reservolr

16



dam and the company's east side plent end shall be as low

a8 and simllar to the outieéts connecting with the poweT

plant tc be consiructed by the United States, and shali be

g0 constructed that the corpany may and is given the right

to attanh 1%ts penstncks directly therato and shall be pro—
vided with protecting devices eimilar to those toc be pro-
vided for the intakes to the proposed Goverament power

plant at American Falls. The Unit=d4 States shall construct
and maintain as 2 part of the American Falls storage dam 2
division dam between the westerly and of that portion of the
¢ompany's American Falls dam which the company will retaln,
and the Government's propoced American Fells Reservolr dem to
an eloevation five feet abowe the present concrete crest of mnom—
pany's dam. and of sufficient strongth to retain the wgter oo
the easterly side up to thse crest of said dam, and provision
shall be made whereby the Company shell not bte required dur-
fng any floed to discharge over thai portion of the com-
pany's gmerican Falls dzm and spillway reiained by the

conmpany any greater portion of the floed than would have P

snd spillway not been chapged from 11§ preseat condlblou. Tiqlk

&

16. Company's Primary Siorage Capacity.

In part conslderation for the rights and property %o
be conveved to the United Siatee by the company., and me &
part of the cost of the proposed development at American
Falls the United States grants to the company and the com—

17
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been discharged over that portien retaiped had eaid dam S.\,-o,-‘_,\,.i P
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peny shall b2 entitled to the perpetual use of 45,000

i oat s i e pe e < Ae ems A

aere~feet of storaze capacitv in the ressrvoir to Ws con—

etructed by the United Staies, euch capacity to be for

storing the water reserved %o the company, and the water

referred to in the last sentence of Faragraph 10, the
company's right te such storage cepacity tc be on an equal
basis in all rTespects, except as otherwise provided herein,

with other primery storage cepacity rights in the reservoir,

ne defined in the contracts betwesn the United States &nd

the Irrization Companigs and Districts cooperating with the

United States in the consiruction of sald resarveir, & form
of wnich coniract 4is attached herste and marked Exhidlt "C¢,

17. OCperation asd Mainienance Charges

For the purvese of deisrmining the operation and main-

tenance charze to be paid by the company, esch acre-feet of

secondery storage capacity provided for in Paregraph 18 shall &

, o R
be conzideresd as the equivalent of 7/20 {seven—twentieths) fee

-
Loy

of an acre~fuot of primary storage capacity snd the company

will pay to the United States each year a proportionate part
ol the total cost of operation and maintenance of the reser—
voir, and distribution of the waters thersfrem to the head
of the disches and to the power plants of the company di-
verting w ter from Snake River below spid reservolr in the

proportion that 132,250 acre-i=zet is of the totel avallgble

r
il

cepacity of the reservcirkg}us 849,250 acre—fee;) the tines,
N—.—_,__-—/-
conditions., and manner of billing or stating such charge to

JR
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the company and of paying the came to the United States

4o o tho same ag provided in the contractg between the

bt s e 2 B

United States and the varicus irrigation companies and afg—
G—(vﬂf"’é u\\‘--\

tricts cooperating in the construction of sald reservolr. 5““‘“*?'

18. Companyl's Sccondnry Steragze Czapaclty.

Between Octoder lst of any year and June 10th of the el

followlng year, the company shall have and is hereby grant-
ed for the purpose of_:igﬂiatingﬁgnd coptroclling the water
reserved to the compeny under Farsgraph 19 hersof, and the
e e T e e I

water vhich may Ye acquired under the last sentence of Far-

agraph 10, a secondary right to use not to exceed 255,000

scre-feet of storsge capaclity in the reservolr when such

capacity is not then Teguired and not beipg used Ty the

oviners of irrigation rights to the use of =uch capaclity,

et shall nave no further right to use eny part of sald
265,000 acre-feet of capacity or any waber stored thersin
after the reservolr is first filled each season, and the
compans shall in any event release on April lst of each

vear all right asd claim to such capscity end water stored
therein, ;xccpt 60,000 nere-feot, and shall release all right

and claim %o the remainder, if any, on June 10th of eech year.

19. Company!s HAeserved Water Right of 300,000 Acre-Feat, L/’f#

1t ia agzreed that in sddition to the primary right re-

served in Paragraph 10, the company reserves and shall have
the Tigat {for power develcpment at American Falls and teo

such sxtent as providsed in FParagraph 21 hereof for powver

development at points belsw Hilner) te 300,000 acre-feet
12




of water flowing into the reservoir afier Qctober let ef

i

P
DN ke nee

479,
480.

481,

483,
489,

490,

any year which shall be the first 300,000 scre-feet fIuws

ing inte the reservoir after October lst and actually
atorahle therein, except that precedence shall be given

for the relsase through itbe American Falls Reservolr dam

t¢ the mmount of water, 1f emy, reculred to supply the
amopunt of power not excesding 10,000 kilowatts, half-hour
peak, necded to supply the power demands apd usea on the
Minidoka Project end ito prapered extensions, and including
the town of Minidoks end the territory now supplied by the
Gnited States, and the campa, buildlngs, cemstruction work,
dam ané adjacent grounds of the United States et American
Falls, but not elsewhere in the old or new towa of Amerlcan
Palls except that 1f the company should refuse to extend
its lipes inta the new or govermment townsite mt American
Falls end furpish service in such townsite, then the United
States mey do so. The extension of power llnes into the
new townsite and furnisbing of power to customers therein
shall not be construed as waiving eny of the rights of
either party as to ine swount of demags which may be al-
lowed the company in condempatlon or ctherwise for the
removal of Ubhe uld town or ctherwisc, Nothing in this
paragraph contained shall be constyued to deay the United
States the right to store and use for lrrigation purposes
the weter berein authorized to be used for the generation

of seid winter power of not exceeding 10,000 killowatis,

20



498,

half-hour peak, whepesver the Secoretary of the Interilor

€

499,
500,
501,
802,

503.

shall decide that: such water is required

for irrigation purpeses. Tha expression 10,000 kllowatis,
half-hour peakV., wherever it occurs in this confract shall
be interpreted &9 meaning that the average foT any half-

hour interval must not exceed 10,000 kilowatts.

20. Couwpany REight to Primary Storage Water. —

The water required to fill the 45,000 acre-feet of
primary sterage capacity allowed the tompany under Para-
graph 16 hersof shall be a pert of the 300,000 scre-feet
of water reserved to the company under Paragraph 19 hereof,
and the company shall have no right to requirs the turning
oot for the company of more than 300,000 acre-~feet in any one
vear beginning Octeber 1si in esddition to the primary rights
set forth in Paragraph 10 and the keoldever authorized in
this paragraph. The compeny sbell have the.privilege of
holding after Qctober lat and until November 1563h any water
which it may have remeining in its own storége capaclty of
45,000 acre—feet, but the companyls right shsll explire on
November 15%h to sxy emount so held over beyond that date.

21, Company's Rlghts below Milner Jam

The company's tight bto demend the turning out of water

from the reservolr for release by &snd use below Milaer Dam
ghall e limited to the 45,000 acre-feet of primary storage

rights, the water referred to in the last sentence of Para—

graph 10, and %o such portion of the 265,000 scre-fest men-

21
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bat.,

526,
527,
§z8.
529.

0.
531,
532,

B33,

547,
548,

549,

power development &t Shoshone ¥Falls or Twin ¥Falls tut nai
exceeding the amount that may be necessary to make the

total flow at the head of Sboshone Falls:
790 second-feet October let to Wovember 30th, incl.

890 4 " December 1st to Jeouary 3Ilsi, "
790 n " February 1lst to February 12thk, VY
690 % February 15th %o April 15%h, "
790 it L April 16th to Juns 10%h, "

exciusive of muy part of the compeny'a seid 45,000 scre—feet
of primary storage snd the water referred to in the lesd
sentence of Parsgrapn 10.

Provided, however, tha£ the emount of water released o
past Milner for meintaining the flow at Shoshone Falls be-
tween Qcteober lst and Juns 10th inclusive, as listed 2bove,
ghall be 2 part of the 255,000 acre-feet of primary storage
water which ihe Ccupeny may have stored in lts secondary
ntorage capacity in the reservoir, and provided that it re-
lesges such water from the Americen Falls Reserveir o such
B way that the reguired flow can be maintalped &t Shoshone
Talls oy the utilization of storage capacity in Lake Walcoft netl
to exceed 3,000 smcre-feet of storage capacity,

Nothing in this paragreph 1 t¢ be conotrucd as abridgk' y(’///
ing the Compsay's right %o release from the Reservoir and
have passed by Milner at any time any part of its 45,000
acre-feet of primary stored water stored in its pr;mary

storags cepacity, or held over as provided for In Paragraph

20.

22



22, Twln ¥Falls Power Site,

Shonld the company construct a power plant at Twin

531. Falls, then qﬁé flow to be maintained below the Milner dam
. shall be measured a2nd determined at Twin FPrlls instead
£563. of Shoschone Falls snd the schedule of flow set oul in the
554. Tferegoinz paragraph shall be reduced 100 second-feet for

£55. each perind, but nothing hereln contalned shall be construed.

boG. Be walving apy righls of the United States at Twin Walls
53%. or any other power site on Snake River, owned or cemirglled
538,

in whole or in part by the United States, or implying that any
559. license, permit or right will be grented the compeny.

22. Government's Winter Power Rights.

In segouring the winter power not exgeeding half-hour
581. pealr of 10,000 kilowntis provided for the United States
582. under paragraph 19 hersof, the United States shall secure

£y the ¥inldola FPower plant so mueh of sald powsr as it is
reasancbly practicabis to secure from the inptalled machin-
505. eryv at said plant withoui releasing water which otherwise
zmight be held for irrigetion, gemerating at Amerlcan Falls
567. the belence, if any, of the amount required. XNothing here~

in contained shall be comstrucd to prevent the United States
£69. from obtaining the tea thousand kilowatts nt its American

570. #alls plants whan the Minideka plant, is closed or out of oper-
571. atior an aceount of enlargemsnt, improvement or repeirs.

2¢, Storege Rights of United States and Winter Waste, e

572. The United States shall have and the company hereby

§73. grants to the United States as against the company the right

a3
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iz

to store in the American Falls Reservoir for use for

irrigation rnd domestiec purposes and for the power use

set Torth in Paragreph 11 and for the deveslopment of an

amount of power not exceeding 10,000 kilowatis, half-hour

peni, &g delined in Paragraph 12, all of the storable "

water &t American Falls not spscificalliy reserved to the
company or granted to the company ms against the Unlted
Statos. The company reserves and agz sgalnet the Unlted
étates ghall have the Tight to use for power purpeses ag
American Palls water releascd cor wasied between November

1st anpd March T1st, inclusive, in excess of the amount

o

¢

herein specified 10 Te allowed to the United States for
power under the forggolng provisloas of this contrect.
The rvailability of wvater for waste shall be determined
by the U. 5. Reclamatlon Service by assuming & year he-
ginning Octoher lst of 200,000 acre-~feet less storable run-~
off then the lowest vear of record at the time of such
determination, and such water as uwnder this assumption

is not necessary to provide 300,000 acre-feet for the com-
pany and to £ill existing storage capecity will be consid-
ered available for wasgtiing. UUntil somm lower year is ob-
served the lowest year of record shall be deemed o have

a storable run-off of 1,500,000 acre-feet, including the
00,000 acre-Teed reserved to the company. The Unlted
States agrees that such water as may be avallable for
vaste during the winter shall be releaced as neerly unl-
formlr as may be practicable, or in such other manner &s

2%
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601.

go2,

to secuTe its ressonable aveilability for tepeficlal use for

povwer development. During the dovelopment period,tihe com—

o
@]
(3}

S0

4R

]
i
53]

(93]
v
(a2}

518,

()
L.

Clt.

Daxmy shall have the right to use for power purposes, until

demanded by the United States, the water granted t0 the
United States for power purpoces, but this water shall he
availzble for use by the United Stoteg for power purposes,

on ita {demand.

25, Zeleasse of liens,.

The comparny shall secare from the trustee, or other per-
son or persons naving nower o releage, and sghall deliver to
the United Stetes & valid release of all the property and

rights descrided in Tare. 9 {2) to @ {e) inclusive, and FPara.

% Trom the llen of wny murlgage, deed of truast or other in-

cumbrance creabod or granted by the company or its public
= ¥ T

utility predecessors ané & releage of all tax liens.
26. Abstract.

In congiderstion of the premises, the company further
agrees unon receipt of notice that this contract has deen
sign=d by the Secretary of the Interior, to furnish promptly
nt its own expense, zn abstract of title which shzll later be
erxtended 9 include sny instruments subsegquently recorded in
connection herewith, and slsec the record of conveyance made
varsuant 0 this agreement provided that if the company falls
or refunen-ta furnish proper abstract of title within =ixty {50)
days after notice that this agreement has been signed, or if
within such period written request be made by the company.
such abstract may be procursed by the United States at the

expense oFf the compeny and ihe cost thereof

s



deducted from the purchass price

27. Paymenls by the Tmited States.

In congiferation wherenf the United Stetes agrees that
it will purchose sald property on the terms herein expressed,

and uwpon the eigning of the uanal Government vouchers taere-

$or ané their further approval Ty the proper Government of-
ficialg, 1t will, as full payment for the properiy, and,

rights herein sgreed to be convered to the 1mited States,

and for nll damoges for entry upon tlie above described prop-

ertr, and the construction, Operation and maintenance of

Declamation worie under eaid act, and for all cleims by the
comparny for surveys, examinations, opirions of experis, and

whntstever kind inmurred in ceanschion with the

constmpation of this contract, in addition to the storage
canzeity rigits herein gmranted to the company, cause to be
paid the sum of one million ($1,000,000) Dollars in in-
stalments as Nereinefter provided by United Stetes Treasury
varrart or Tiscal officer's check, which sum shall Decome

éue ané. payevle in four equal anmial instelments, the firat
¥ wlicl will be due and payetle after the fufnishiug of the
ahstyrot and obier ovidence of title herein Drovided and
sonourrently wita delivery of ihe drzeds to the property des-
scribed in Peragraph 9 {a), and one instalment on the sanme cay
of each veay therenfter until the full amount herelin spec-
ified hoe been paid, Provided that concurrently with receiv-

ing said second instelment the company shall deliver to the

United States a deed convéying to the United States all

20



the companyls right, title and interest to the West Eide

£61.,.

668.
665,
670.
671,
B672.
67 3.
874,

6754

B676..

677,

and Island plamts,.other then water rights except as hefain
otkerwise provideé and land described in Paragraph 9 (b)

and releasse from tax liens and other liens agreed to be
relessed in Paragraph 25 and concurrently with the recelpt
o the third ipstalment, the company shall dellver to the
United States tho desd =and assignment of the properties des—
eribed in Parsgraph 8 (c}, and concurrently with the receipt
of the fourth instalment shall deliver the deeds and asslgp-
ments of the remainder of the property and rights herein
agreed to be conveyed, Provided that the company may retain
the possession and use of all the properly hereln agrecd to

to be conveved or assigned until the first annual Instalment
has been paid, bui that upon the payment of the first annual
inetalmant the United Stetes may take possession of the land
needed for the proposed dam and reservoir as described in
Paragraph ¢ (a), and upon payment of the second anpuel in-
stalment may take possession of the West Slde power plant and
Is5land Flant and be entitled to use so wuch water under the
existing appropriations now owned by the Uowmpany and used in
connection with said plants, as may Se necessary for the oper-
ation of sald nlants to thelr respective capaclty, provided,
however, that the right of the United States to the use of
such mater shall terminate cbsolutely upon the transfer of

the water Tights Yo be conveyed by the Company under Para-
graph ¢ {&) herecf, or upon the vesting of the water rlghts

a7



678,

menticned in Peregraph 31 heveof upun the fzilure of the

oy

PR

United Stztes tn malte certzln payments, and provided fur—
ther, thst the wa{er used by the United States at said
plonts shall not be deducted from the amount of water which
the Compeny is egtitied to receive after the rights of the
Compeny become restricted to the amounts specified in Para—
graphs 10 and 19 hersof, and neither the cemsent of the
Compeny to the use of such water nor the use of such water
by the United Etates, shall operate to vest any title or

permenent right to the use of such weter in the United States,

and the United States may take possession of all of the chan-

nel west of and including the Islend plant and hesdracs, and

properﬁy drscrived in 2 (B}, but it is understaood and agreed
that the company way reteln the possession mnd usse of all of the
other properiy and rights herein ggresd to be conveyed or &s-
signed to the Tnited States uatll the corpletion of the pay-

ments herein provided for. The United States may pay any

instelments before due and thereupon shall be entitled to
talce the proverty and receive the deeds provided to be taken
or delivered upon the payment of such instzlment. It 1s
expressly understood that the first instalment to be paid

by the United States bhereupder jncludes the claim of the com—
peny for relmtersement for all expenses of whatsoever kind
which it hzs incurred in connection with the comsummation of

this contract, including surveys, investigations, exarirations,

and opinicns of experts, and for obtalning deta and Inform

28
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708.
708,
710.

711.

714,
715,
716,

717,

719,

728,

7R84

7e7.

ation upon which o base thls dgreement.

28—Gorthreed-Jee—of Rights by Covpany untlil

Storege Capucity is Provided.

AS zgalnet the United States the compsny shall be
entitled te continue the uge of the water ot American Falls
covered by t he company's preeent appropriations and fillogs
(ezcept such =s the United Sistes may become entitled %o
use 1o operste the Igland and West Side Flants under this
agreement) until such time as the 45,000 acre-feet of pri-
mary slorage capacity heroin grented to the company shall
have been first provided for the Company end until that time
the cempany ahall be enililed to right of wey over the lands
end rignts conveyed to the Unlted 3tates by the company and
loczted in the bed of the river for the purpose of and to
the extent necessary for such continued use by the cowmpany
of sald fliings and eppropristions in so far as such right of
way can be used by present structures and extenslons without
tncreasing the hazard of flicoding the cemstruction work of
the Upited Stmtes, WNWothing iz this coptract shall be cor—
strued as glving the company e right to demand righi of way
or flowage epgement acrcsa apny land unwatsred for construc-
tion purpvses by the United States except to the extent nec-
escery to pass the natural flow of the rlver,

29, Distribution System in American Falls,

The company shell not by snyihing herein contalned be
deemed to have trgmsferred any of its peles, llnes, or
other property nct deacribed iz Paragreph ¢ located in

29
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the present town of

Saii o smerlcen Falls or connecting the die-

i_ 725, tribution syatem in sald towvn with lis generatipg plants,

Zﬁ 7?30, or to have released ihe United States from any damages to

i 721. s=ald poles, lines, disiributing system or such other prop-
¥ T3E. erty on amccount of the relecatiom of said town made nec—
774, essary by the construction end operatlon of the procposed
734, resservolr,
3C. HResgervation in Deed of Reserved Rights,
735, It 418 tre 1ntent of thie agreemont thalt all power
736, rights st American Falls except those granted to the Unlted
737, Gtates hereln shell te reserved to the company and that the
738, deeds and conveyances by the company to the Unlted States
73%, mzy contalr s reservatlon 1n favor of the company of the
& 740, righte reserved to it under the provisions of this sgreement.

‘ 3l. TFallure of fopropriatlom,
741, Vhere the payments of this contract extend beyond the
n42, current fiscal year it is undersiood thatbt the contract le
743, pade contingent uwpon Congress making the necessary appro-
Y44, 7prlations Ior expenditures Lhereundsyr efier such curront
?§5. year has expired. In case such appropriatisn as may be
w4, necessary to carry ocut this centract is net mede the com-
747. peny hereby relzases the United States from sll 1iability
748, due to the fmilurs of Ccngrese to meke such eppropriatlon.
749, &ny iuestalment or portiop therecf not pald when due
750, shell thereafter bear interest at the rate of 6% per ansum
751. payable annuelly end shonld any 1nst.alm8nt remain due and
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752,

unpaid for 4 period of fiifteen Yesrs the Company shall

g

=1
e
A
-

v
Fo
.

have the right to waive and surrender Lo the United States
such due snd unpaid installments. The effect of such walver
or surreuder ohsll be to nodifly paragraph 24 nereof teo the
following extent:

If anly the first installuent shell have heen paid the
grant %6 the United Statss as thercin provided to étore
in fmerican falls reservoir all the storable water not
reserved to uhe Company or granbed bto it as against the
United States shell bellimited to such storatle water over
2700 second-Feet; if only the first twoe installments shall
have been pald, such grant shall be limdited to the stor-

able water not re

2]

arved to Company or pgranted to it as

arajinst the Upited St

£
Y

¥

tes over 2200 sccond-Teet; and if
the Uirst three peyments shall have been made; then over
and above 1700 second feet, such additicnal amounts of
water as listed sbove 1o be retained by Company in lleu
of cash which it would etherwise be entitled to. The
provisions of this parapraph shall not lmpair the right.

title

rinterest of the 'nitad Ziates in any properiy
therstofore conveyed to it by the Company or otherwise
akfect +a1s agreement oy Lhe richts hereunder. Should
such waiver ard surrender of unpaid installments be made
as hersin provided and should the United States fail to
construct a recorvelr of sufficient capacity to provide
the storase capacity herein agreed, granted or agreed to
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be furnizhed ta the covmany the United States shzll not

200.

801.

32. Lompany's Remedy for Fai

be liabilein damares for railure U0 Dravide sucll SLCTEEE

capacity.

ailure to Receive Storage.

It is the undersztneding end intent of the parties
that the stornge capacity rights herein granted to the

company shall be vested riszhits in it but that if by change
of Law, a court or commissieon decision or in any other way
than by errors or inaccuracies in delivery or release

of water from the reserveir the company §hzll be refused or
denied the ri~ht to 2nd use of said capaecity or any thereofl,
the Company Shall he entitled te recover the dawages which
it moy suffer, amdd to such other relief as a court of
corpetant jurisdiction may adjudze the Company entitled to
ander the terns of thisz ooreement and the situstion of the
narties, but in case of any errors or inaccuracles in the
delivery or relesse of weter the company shall have and

he Timited to the same rizhis end redrsss as provided for
the Irrlcation Soopanies and Districhbs in the contracts,
hetreen the Taited States and the Irrization Companies and
Districts cocporatine with the United States in the con-
struclion of the :escrvolr.

33, Lions and lncunbrances.
3

Iiens or incurfrances existing against sald pramises
and of wiich the coupany asrees t¢ socure the release, may
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at the option of the United States be removed at the time

IR e RIS

I

BCE,
807 .

80E.

B22.

823.

824,

of converance Ly reserving the amount necessary from the
purchase price and discharging the same with the money so
reserved, but this provision shall not bo conotrued to Bu~

thorize the incurring of any lien or incumbrance as agalinst

this sgreement, nor as an azssumption of the same by the

Urited States.

34, Effective when Slgsned By the Secretiary.

This zgreement shall become effectlve to bind the
United States teo purchase sald premisss immedlately upon its
approval or sigasture by the Secretary of the Interlor,
provided, howsver, that it gbcll be ¢f no further force
or effect unless cigned by the Secretary of the Interlor,
within ninety days after 1ts execution by the Company and
authorization, ratification or zpproval by the board of ai-
rectors of the company vhich shall be evidenced by a cer-

tified copy of the resolution flled with the Director of

the Beclamation Service,

35. Binding on Successors and Assisne,

This agreement shall ipure to the benefit of and he
binding upon the successors and assigne of the company, and
elso upon the successors and assigns of the United States.

36« No Walver of Rights of Federal Power Commissien or State.

The execution of this contract shall not e construed
as waiving any suthorlty, Jurisdiction or control which the

Federal Fower Commissicn may heve over the cobpany or iis

33



assigns at hmerican Falls ar elsewhers, and the approvel
Nr—G—Suendesn

B45.
B4€,
647,
gae,

§49.

o

»f this contract by Comm., Rec. representing the State

13

of Ieénho shell not be construed as waiving or abridging

any lawful jurisdiction, authority, or contrel which such
officer or the Stete of Idsho may have over the waters of

the siate or the issuing of permits, certificates or li~
censes thereto.

37. Goopsraticn with reference to Water Rights.

In coemplylng wlth the laws ¢f Idsho relatlng to per—
fecting water filings mede by either party at American Falls
both parties shall cooperate so that to the extent permitted
by statute and the administrative officers having Jurisdiction,
the conztruction of works and use by slther party shall ap—
ply to proof os the permit of the earliest priority of the
¢lass on which such proef can be wade. In the event the
company desires to transfer and change the points of
diversion and use, or any of them, of any of its approprie—
tions. rights cor nermits now held by it in counnectlon with
the Island and Yest Side Pover Plsnts, the Compasy es agrlnst
the United States shall have the right at any time after the
right of the United States to use ths Company's water in con-
nection with said Isiand and west Side Plants' terminates &s
provided in Poresranh 27 heveof, to transfer and change such
peints of diversion and use from the Island and West Side
Plante to the Fzst Side Flant, or any other plant or plants
constructed by the Compeny ait American Falls, subject to the
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provisiens and limitations of this contraet in respect %o

854,
87G.
871.
872,
a873.

874,

the time oF use and amount of wetor to which ithe Conpany may
be entitled; and the United States shall cooperate with the
company in making sech trancfer and change: and in the event
the United States desires to transfer and change the polnts
of Giversion ané use of the water rights or any part thereof
conveved to the Unlted States by the Company and to which 1t
may be entitled under the terms of this contract from the
present points of dlversion and use to any plemt or plante
owned by ithe United States at American ¥alls, the United
States shall have as azainst the Coupany the right to moke
gnah fransfar and change in such points of diversion and
uga subjzeet to the »rovisions and limitations of this con-
tragt in respect Lo the time of use and amount of water %o
which it mey be entitled, nnd the Jomparyr shall cooperate
with tlie ™ited States in securing such transfer and change.
38. Agency Cleuse.

The contractor expressly warrants that he has employsed
no third person to solicit or abttain this contract in hies
hrhalf, or t6 eanse or prooure the aame to be obtained upon
compensation ir any way contingent, in whole or in part upon
guch. procursment: and that he has not maild, or promised or
agreed to pay, to any th:ird person, in consideration of such
pracurement, or in compensation for services in connection
therewith, any brokernce, commission, or percentage upon the
amount receivable by him hereunder: and that he has not, in
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estimating the contraet price demended by him, included
v '

ary sum vy reason of any such brokersge, commissien, or

werdentage; ang tHEt BIl mvnies payatis-tohim—er

o e
BT

are free from obligation to any other person for services

rendered, or supposed $o have been fen&ere&, in the pro—
curement of this contract. He further agrees thal aay
breach of this warrant shall constitute edequate caunne
for the onnulment of this contract by the United Stotes,
and thot the United States may retain to itg own use from
any suns due or to become &ue thereunder an emouni egqual
to any brokerage, cormission, or percentege so paid, or
asreed to te poid: (Provided, however, it is understood
that this covenant does not epply to the selling of rocds
througa a

vona fide commercial renresentative emploved by

the contractor in tie reguler course of his business in deal-

ing witi customers other than the Government and whose

compensation is pald, in whole or in part, by commissions
on sales made, nor to the selling of goods through estat-
lished commercial or selling agents or agencies regularly

gngezed in selling such foods. )

3%9. Henper of {ongress GClause.

o Hember of or Delagate t¢ fcngress, or Resident
Conmmissioner, afisr his elaction or sppointment or either
before or afier he has qualified and during his continvance
in office, and no officer, agent, or employese of the Govern~
ment, ehall be admitted to any share or part of this con-

tract or agreoment, or to any bveneflt to arise thereupon.
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801 vothine, however., hersin contained shall ve construed to

gon, eaxtend to anf incorporated compeny, wheve gucit contract
apz. or sgreement is made for the general benefit of such in-
004 . corporation or company, as provided inm Section 116 of the

605, Act of Congress approved March 4, 1909 (85 Stat., L. 1109},

17 JITUTESS UNERTOF the parties have hereto signed their
mares the €ay and vear first above written. Sald Company
acting in pursucnes of & resolution of ito Hoard of Di~-

reciors duly adopted on October 13th, 82l.

TTTED STATES OF AERICA

By (sei) Fubert Vork
Secretary of the Interior

IDARD POUER CGLFMTT

Iy {8gd) ¥. ¥. Jolwngon
Fresident

(.

ATTZEL:

al}

tn
173

(542) Clarence T. Hard
secy.

(S.ea.l)

Approved except as bvo Ihihit MOM

(3gd) ¥. G. Zwendsen

, Commisgioner of Reclmmatiaon

& 151972 an




